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“How a survey or product test is planned,
executed and interpreted is often the persuasive element

- in an advertising claim dispute.”
- Dr. Daniel M. Ennis

WHO SHOULD ATTEND

This course is recommended for general management,
attorneys specializing in advertising law, in-house counsel,
market researchers, product developers and packaging/
product testing specialists. You will learn about the different
types of advertising claims and what is required to support
or refute a claim. Approximately 12 CLE credits.




Advertising Claims Support
Cove Fistovies amd Principles

(MARCH 5, 8am - 4pm)
8:00-9:00 | Introduction & 5 Key Questions...

Are there industry standards or approved test protocols
regarding product tests?

Is the testing methodology sound?
Did the study test the actual products at issue?

Can a connection be drawn between the test results and
the statements made about product efficacy?

Are the parameters of the test consumer-relevant?
9:10 - 10:00 | ASTM Guidelines for Test Protocols

Review of the ASTM Claims Guide including: Choosing a
target population, product selection, sampling and handling,
selection of markets

Types of claims: Superiority (ratings, counts, ratios),
unsurpassed, equivalence (parity), non comparative

10:10 — 11:00 | Data & Methods

Types of data: Counts, ordinal (ranks), category scales,
interval scales, ratio scales

Types of methods: Threshold, discrimination, descriptive, hedonic
Differences between sensory intensity and liking/preference claims

11:10 — Noon | Case Examples on Sensory Intensity & Preference
Case 1 - Sensory Intensity: Miller® Lite vs Bud Light® “more
taste” claims and sensory intensity.

Case 2 - Preference: Kraft Foods, Inc. (Tombstone® Pizza).
NAD Case 4915 (2008).

1:00 - 2:00 | Requirements for a Sound Methodology
Types of validity: Ecologic, external, internal, construct

Types of bias: Response, code, design, difference from a group,
choice of model

Reliability: Imprecision and variance
Consumer relevance
Case 3 - Consumer Relevance: Unilever US (Dove® Beauty Bar).
NAD Case 5197 (2010).
2:10 - 3:00 | Choosing the Right Method, Venue & Participants

Product test options: Monadic, sequential monadic,
direct comparisons

Test design issues: Within-subject, matched samples,
position and sequential effects, replication

Choosing a venue: Internal, central location, home use

Defining test subjects: Expert descriptive panelists,
discrimination panelists, consumers

Case 4 - Venue: The Procter & Gamble Company (Swiffer®
Dust & Shine Furniture Spray) NAD Case 4960 (2009).

3:10 - 4:00 | Analysis — Interpretation & Communication
The essence of hypothesis testing

Common statistical analyses: Analysis of variance, #-tests,
non-parametric tests, scaling difference and ratings data

How to determine statistical significance and confidence bounds

How do you compete effectively in an increas-
ingly challenging environment? Comparative advertising
can improve sales, but how do you address competitor
challenges? Claims support is a critical business focus for
many companies in categories with aggressive competitors.

The purpose of this course is to raise awareness of the issues
involved in surveys and product tests to provide the type of
evidentiary support needed in the event of a claims dispute.

The course speakers have decades of experience as
instructors, scientific experts, jurors, and litigators in
addressing claims with significant survey and product
testing components. Actual NAD and litigated cases will
be used to examine and reinforce the information discussed.

* Approximately 12 credits for CLE: Accreditation will be sought
for registrants in jurisdictions with CLE requirements.

(MARCH 6, 8am - 4pm)
8:00-9:00 | Test Power & Consumer Relevance
The impact of power and sample sizes for claims support tests
Managing risk in testing: Advertiser risks, competitor risks
Setting action standards for consumer-perceived differences

9:10 - 10:00 | Testing for Equivalence

How the equivalence hypothesis differs from difference testing

Why the FDA method for qualifying generic drugs is flawed
and lessons for advertising claims

Improved methods for choice and ratings data in claims support
10:10 — 11:00 | Equivalence — Learning from Cases

Equivalence case examples: Dropped-call rates, sweeteners
and dust pick-up

Case 5 - Equivalence: Pactiv Corporation (Hefty® Odor Block
Trash Bags). NAD Case 5105 (2009).

11:10 —-Noon | Ratio, Multiplicative,“Up-to” & Count-Based Claims
The difference between ratio and multiplicative claims
Why ratio claims are often exaggerated
How to support an “Up-to” claim

Count-based claims, e.g.,“90% of women found that our product
reduces wrinkles.”’

1:00 - 2:00 | Case Examples of Ratio & “Up-to” Claims

Case 6 — Ratio Claim: Dominos Pizza Inc. (Oven Baked
Sandwiches). NAD Case 5023 (2009).

Case 7 - “Up-to” Claim: Royal Purple, Ltd. (Royal Purple
Motor Oil). NAD Case 4983 (2009).

2:10 - 3:00 | What to Do with No Difference/Preference Responses

Power Comparisons: Dropping, equal distribution,
proportional distribution

Statistical models and psychological models

Case 8 - No Preference Counts: Frito-Lay (Lay’s® Stax®).
NAD Case 4270 (2004).

3:10 - 4:00 | Summary, Review & Questions
Final thoughts, comments and course conclusion




SCIENTIFIC TEAM

Dr. Daniel M. Ennisis the President of The Institute for Perception. Highly sought for his expertise in advertising
claims disputes, Danny holds two doctorates; one in Food Science for research in Environmental Microbiology and
a second in Mathematical and Statistical Psychology. He has more than 35 years of experience in product testing
and has published over 100 technical reports and peer-reviewed papers in scientifc journals. Danny consults both
within the US and internationally and has served as an expert witness in a wide variety of Lanham act cases.

Dr. Benoit Rousseau is Senior Vice President at The Institute for Perception. Benoit holds a PhD in Sensory
Science and Psychophysics from the University of California, Davis and received his Food Engineering degree
from AgroParis Tech in Paris, France. He has conducted extensive experimental research on probabilistic models
and has published numerous journal articles as well as several book chapters. Benoit regularly consults with and
manages projects for clients in Asia, Latin America, Europe and the US. In his teaching, Benoit is well known for
his effective and user-friendly approach to introducing new ideas.

Dr. John M. Ennis is Vice President of Research Operations at The Institute for Perception. John received his
PhD in Mathematics from the University of California at Santa Barbara and conducted post-doctoral studies in the
UCSB Psychology department. An active researcher, John has published in prominent journals in Market Research,
Statistics, Mathematics and Psychology and has coauthored a book chapter on Neuroanatomy. The current chair of
ASTM E18.04, “Fundamentals of Sensory,” John has a strong interest in the widespread adoption of best practices

throughout sensory science.

To read papers and technical reports by your scientific team, please visit Www.ifpress.com/publications.

LEGAL TEAM

National Advertising Division (NAD)

David Mallen is the National Advertising
Division’s Deputy Director and is responsible
for the review of claim substantiation and ad-
vertising issues for a broad range of products
and services. Before joining the NAD, David
practiced law at Kensington & Ressler L.L.C., specializing
in litigation and representation of a wide range of businesses,
including manufacturers of food and consumer products. Da-
vid graduated from Cornell University and received his JD
degree from Albany Law School of Union University.

Kathryn Farrara is a Senior Attor-
ney at the NAD, Council of Better Business
Bureaus. Kathryn reviews national advertising
campaigns, analyzes claim substantiation is-

' sues, and has successfully resolved disputes
relating to food and drug products, telecommunication services,
consumer household products, and dietary supplements.
Kathryn also lectures on NAD’s system of voluntary self-
regulation and on issues concerning truth-in-advertising.
Kathryn is a graduate of the Smeal College of Business at
Pennsylvania State University (B.S., in Marketing) and New
York Law School.

Annie Ugurlayan is a Senior Staff
Attorney at the NAD. Since 2003, she has
handled over 150 cases, with a particular
focus on cosmetics and food cases. Annie is
a published author, Chair of the Consumer
Affairs Committee of the New York City Bar Associa-
tion, a member of the Board of Directors of the New York
Women’s Bar Association Foundation, and other local and
national bar associations. Annie is fuent in French and
Armenian, and profcient in Romanian. She is a graduate of
Hamilton College and Hofstra University School of Law.
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Internal Counsel

Don Lofty has been with S. C. Johnson
& Son, Inc. since 1993, and now heads the
Company’s practice group for Marketing and
Regulatory Affairs. He specializes in antitrust and
trade regulation, with emphasis on advertising
law, including practice before the National Advertising
Division of the Council of Better Business Bureaus. He also has
managed the company’s Legal Compliance Program for over
ten years. Mr. Lofty received his AB from Dartmouth College
in1969 and his JD from Georgetown U. Law Center in 1972,

Litigators

Christopher Cole is a litigation partner
at Manatt, Phelps & Phillips. Chris, called a “super-
star in false advertising matters” by Chambers &
Partners, leads the firm’s false advertising
litigation practice. He represents his clients in
comparative advertising battles under the Lanham Act and
before the NAD, as well as in class actions and other com-
mercial litigation matters. Chris has been a frequent author
and commentator on advertising litigation issues and green
marketing. He is a magna cum laude graduate of Boston Uni-
versity School of Law and holds biology and marine biology
degrees from Yale and the University of Miami, respectively.

Lawrence |. Weinstein is a litigation
partner at Proskauer Rose LLP, where he is co-
head of the frm’s renowned False Advertising &
Trademark Group. Larry is both a distinguished
trial lawyer and counselor. His practice covers
a broad spectrum of intellectual property law, including false
advertising (Lanham Act, consumer class actions, NAD,
NARB, ERSP, FTC), trademark, trade secret and copyright
matters, as well as sports, art and other complex commercial
cases. He is currently a member of Law360’s Intellectual
Property Law Editorial Board.






